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REPORT OF MONITORS ON THE DCS AND AT-RISK SUBCLASS
[. INTRODUCTION

This report addresses the Consent Decree’s provisions relating to the DCS and at-risk
subclass (or subclass) and identifies the monitors’ view of what is and what is not (or should not
be) at issuc. 1t is based on materials and information provided by counsel for the parties,
meelings and conversations with the parties and counsel, a limited independent investi gation, and
discussions addressed to the parties’ comments and criticisms of a preliminary draft of this
report. If, as it appears, the parties are at impasse, it is not clear how this report should or could
be written to assist the Court and the parties to narrow or eliminate issues. On the other hand, it
is abundantly clear to the monitors that throwing the DCS issues into the fray serves neither the
interests of the children in the DCS and at-risk subclass nor those of the State in administering
the Early, Periodic Screening, Diagnosis and Treatment (EPSDT) program Court-free, as this
report shows and explaimns.

To this end, and to provide a context for the statement of issues, this report includes a
summary of the pertinent portions of the Consent Decree and the procedural history relating to
the subclass. This report also includes the monitors’ impressions of where things stand. These
impressions are not intended as findings of fact or conclusions of law. Rather, like the review of
the pertinent procedural history and Consent Decree provisions, these impressions are offered to
assist the Court and the parties by providing the perceptions of those not bound up in this dispute.

To the extent possible, the information on which the impressions are based was filtered

through the lens of the parties” understandings about this dispute, not as a matter of contract
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interpretation.' but rather out of respect for the primacy of their role in this matter and,
consequently, their views. In brief, while the Consent Decree generally provides that all children
covered by TennCare are entitled to the benefits of EPSDT,” including periodic screening,
appropriate diagnostic services and medically necessary trcatment.’ the parties bottomed the need
for a DCS and at-risk subclass, as well as the special undertakings with respect to these children,
on two understandings: that children in the subclass “otten have challenging physical and

behavioral health needs™ and the difficulties in meeting such needs are compounded “by poor

" One of the criticisms of the initial draft of this report was that while it is replete with
references to the consent decree, vet where the monitors express concerns about the absence of
facts supporting compliance or the presence of facts pointing in the other direction, there is
insufficient citation to the Consent Decree.

The monitors’ view of contract law and the Consent Decree notwithstanding, they have
triecd not to “rule” on issues. That is to say, the monitors tried to strike a balance between
providing contractual reference points to assist the Court and parties to better understand this
report, and going further, passing on arguments that the parties presented to them, with
appropriate citations to the contract and the law. To the extent that the monitors drew the line in
a place that the parties would not have, they apologize.

* Consent Decree Brief for Mcdicaid-Based Early and Periodic Screening, Diagnosis and
Treatment Services (Doc. No. 2); Consent Decree for Medicaid-Based Early and Periodic
Screening, Diagnosis and Treatment Services (Doc. No. 12) at 4, 97 (scope of benefits covered
by TennCare is the same for all children) [hereinafter Consent Decree]; id. at 7, 15 (eligible
children under age 21 have a right to receive EPSDT services).

* See, e.g., Consent Decree, supra note 2, at 13-14, €36 (outlining entitlement of
Medicaid eligible class members to EPSDT services)); 30, 53 (defendants must establish and
maintain process to “ensure that children can be appropriately referred from one [evel of
screening or diagnosis to another . . . to determine the child’s physical health, behavioral health
and developmental needs™); 30, 954 (defendants must ensure that “TennCare, the MCOs and
DCS provide children all medically necessary EPSDT services”™); 40, 471 (the duty to provide
treatment includes that the State and its contractors provide behavioral health services to eligible
children, viz. “a comprehensive and appropriate scope of geographically accessible child and
adolescent behavioral health services and in a range of treatment settings™).

*Id at 11-12. €31,

Case 3:98-cv-00168 Document 796  Filed 01/29/2007 Page 3 of 51



coordination of services.™

As reflected by substantial evidence existing at or around the time of the Consent Decree,
the parties’ agreements — that children in the DCS subclass have special. complex medical and
behavioral health problems and that these problems confound the State’s ability to address them
absent special attention — are unassailable. Indeed, because this Court does not decide cases, nor
do parties litigate them in a vacuum, it is safe to say that most especially with respect to
behavioral health needs, this has been the plight of the children in the subclass for decades, even
il not framed with reference to EPSDT. The parties agreed it was the case at the time this action
was filed. And to some degree, it continues to be the case now. DCS, or its predecessors, has
always been a dumping ground for children with complex and sometimes insoluble problems that
communities and other governmental agencies were not able, or did not wish, to address. Ina
poor state with limited resources, the State has historically left DCS (or its predccessors) —
managed by persons however well intentioned — to its own devices; and, consequently, these
children, too. Despite this, there have been recent, material and sweeping changes in the
operation of DCS. These changes — which include redefining the goals and objectives and
restructuring the department — promise {uture, substantial benefits (o the children in the DCS and
at-risk subclass. These proposed Brian A, changes, along with the steps that have been taken to
implement them, indicate that with few emendments and adjustments to reflect EPSDT concerns,
the parties in this case should be able to resolve issues affecting the subclass and devise a clear,

precise exit strategy to close this part of the casc. Indeed. it would seem that proceeding in this

S Id a5, i1 11-12. 931,

[
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common-sense way is underscored by the parties” understandings in the Consent Decree.®

The reordering of DCS arises out of a settlement agreement and a threatened contempt
petition, in Brian 4. v. Donald Sunquist, No. 3-00-0445 (M.D. Tenn,, Nashville Div.) (Campbell.
J.). Brian A. represents a class of all foster children who are or will be in the legal custody of
DCS. a class that includes approximately 80 percent of the children in the department’s custody.
Because the Brian A. class and the subclass here overlap substantially, they have common
interests without regard to the difference in the claims being pursued.

The plan prepared in response to Brian 4 — the Path To Excellence — seeks to enhance
and improve DCS’s ability to better serve the well being of children and their families and has
resulted in restructuring the department; increasing and enhancing statf qualifications; extensive
staff training; the development and improvement of resources outside the department; the
improvement of communications inside the department and with service providers; the detailed,
written articulation of goals, responsibilities and time lines; the enhancement of information
systems relating to children and services; and the creation of extensive measures that enable the
department not only to monitor the well-being of individual children but to evaluate the systems
that serve them. While these changes will not and cannot be implemented overnight, while the

Brian A. monitors report that there have not yet been measurable improvements in individual

¢ See, e.g., id at 12, 933 (“that state policy is still being developed poses spectal
challenges for the drafting of an appropriate order™); id. at 13, §35 (*The parties have agreed [ ]
on the establishment of a remedial process™) (emphasis added); id. (That “process™ is bottomed
on “the primacy of the state’s authority and responsibility, while giving the plaintiff class a
means of evaluating and influencing state policies as they are developed™) (emphasis added); id.
(“The proposed processes . . . appear|] to be reasonably calculated to correct current deficiencies
in the delivery of EPSDT services™) (emphasis added).

4
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outcomes for children resulting from these changes,’ and while there are a number of indications
that the problems that have plagued the department at the time when the JoAin B. Consent Decree
was entered continue, the simple fact is that these changes reflect an extraordinary commitment

to children.
These changes arc being implemented under the stewardship of DCS Commissioner

Viola Miller. Commissioner Miller, along with those whom she has enlisted to assist her, is

7 In preparing this report, the monitors have attempted to review the most current
information available. Thus, although historical information has been vitally important to place
the issues in context, the State’s claims of present compliance were deemed to be the pertinent
focus. While the 2006 Brian A. TAC Report was the most recent independcent report in that
action, in response 1o the first draft. the monitors were informed that the 2006 Brian 4. TAC
report is dated because there 1s more recent information. It is the monitors’ understanding that a
new. if less complete, Brian A, TAC report will be issued in mid-January 2007.

[t is reported that the new report will reflect improvements that are the result of the
extraordinary steps the State 1s taking in Brian 4. Such improvements comce as no surprise.
However, a reliable third-party source wholly unconnected to the plaintiffs in this case reports
that those improvements, which are not reported in specific EPSDT terms, do not evidence that
the ongoing problems identitied in this report have been solved.

In sum, it appears that the conclusions contained herein will not be altered materially by
the new Brian A. report. To the extent the parties conclude otherwise, they can so inform the
Court.

After this “final” draft was completed, the monitors received recent Tennessee Quality
Service Reviews (QSRs) for various DCS regions that reflect problematic emotional well-being
results. See, e.g.. Tenncssee Quality Services Review 2006-2007 - Davidson Regional Summary
at 4 (emotional well being 57.9%); Tennessee Qualily Services Review 2006-2007 - Mid-
Cumberland Regional Summary at 4 (emotional well being 68.4%); Tennessee Quality Services
Review 2006-2007 - Knox County Regional Summary at 4 (emotional well being 88%);
Tennessee Quality Services Review 2006-2007 - Hamilion Regional Summary at 4 (emotional
well being 63%); Tennessee Quality Services Review 2005-2006 - Northeast Regional Summary
at 4 (emotional well being 57.9%); Tennessee Quality Services Review 2005-2006 - South
Central Regional Summary at 4 (emotional well being 68.2%). While the scope and manner of
the QSR changed and evolved from the first regional administrations of the test to the more
recent ones, the progress reported does not eliminate the EPSDT concerns identified by the
monitors in this report.
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deeply committed to changing the culture of DCS and is candid about the challenges DCS faces
in this process. Thus, it 1s clear that DCS has committed, able leaders who are pursuing the
implementation of a written, detailed overall plan that promises substantial benefits to every
child in the department’s custody, including children in the DCS and at-risk subclass.

Curiously though, with the exception of the screening requirement, Brian A’s Path To
FExcellence and related documents do not appear expressty to address the EPSD'T provisions of
the Consent Decree. Purther, the Governor’s Office of Children’s Care Coordination (GOCCC),
which Governor Bredesen charged with overseeing the State’s response to the Consent Decree in
the present case, neither addresses nor seeks to supplement this omission. Rather, in response to
a series of this Court’s orders directing the State to file its plan for compliance with the Consent
Decree, the State filed what it denominates a Programmatic Process Response (PPR). The PPR.
which the GOCCC states guidcs its response to the Consent Decree in this action, is, in turn.
founded on a document called the Consent Decree Grid. Neither the PPR nor the Consent
Decree Grid includes plans, actions or measures addressed or relating to the DCS and at-risk
subclass. Given this, the PPR/Consent Decree Grid resemble a plan for the subclass in this case,
much as a pile of bricks resembles a house, but with one crucial distinction: the PPR/Consent
Decree Grid do not contain sufticient substantive elements to construct much of anything.

The purpose in so saying is not to propose how the Court should view the PPR in the
context of its orders; nor 1s it to engage in phenomenological hermeneutics respecting the
meaning of the word “plan.” Rather, the purpose is to describe important practical problems
arising from what the PPR/Consent Decree Grid do not say about the DCS and at-risk subciass.

First, while the State has graciously made available to the monitors a room full of
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documents over which 1t superimposed a taxonomy that is not without some utility, the
documents in the room constitute only a small portion of the documents bearing on the issues
affecting the subclass. The difficulty of sifting through a massive number of documents to
determine whether the state is in fact in compliance with the Consent Decree and in a search for
answers to what the State is doing with respect to the subclass 1s compounded by the large
number of moving parts in DCS’s service delivery system and the complex relationships among
them. In the absence of a plan that articulates goals, plans, implementation steps, measures and
the like, however denominated, there arc no landmarks or touchstones to assist in culling through
all of this to the end of identifying and assessing the status of issues affecting the subclass. Thus,
the process here could be deseribed as a search for the proverbial needle in a haystack.
Alternatively, perhaps, the process is actually more akin to a search for the elusive snipe,
which raises the second point. The PPR/Consent Decree Grid say nothing about the DCS and at-

risk subclass.® Yet, as discussed above, in Brian A., DCS is well on its way to implementing a

* A number of suggestions have been made respecting this omission, including that the
only provisions of the Consent Decree that are of concern are those that address and mention the
DCS subclass expressly. This is not what the Consent Decree provides. See, e.g., Consent
Decree, supra note 2, at 4, 97 (“The scope of benefits covered by TennCare is the same for all
children, regardless of their eligibility category and regardless of whether they are in, or at risk of
cntering DCS custody™). Thus, continue the suggestions, with respect to the Consent Decree
Grid, the GOCCC, and such like, it is, in fact, DCS that is principally responsible for those in the
subclass. The Consent Decree doesn’t say this either. See, e.g., id. at 3, 95 (TennCare
“responsible for the administration of the program™}; 5, 4910-11 (systemic failures relating to
improper diagnoses and inadequate services tor children in DCS custody “are compounded by
poor coordination of TennCare services by the MCOs, BHOs and the state custodial agency™);
11-12, 931 (“Special problems attend the coordination and delivery of care for children in DCS
custody. These children often have challenging medical and behavioral health needs which
would benefit from the coordination of services™); 42, 4978, 79, 80. 81 and 83 (“defendants shall
coordinate EPSDT services™).

In sum, the suggestions that the resolution of problems with the subclass is principally the

7
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plan that contains meaningful standards (albeit without express reference to EPSDT) that
promise to provide substantial benefits to the DCS and at-risk subclass. Commendably, the
Brian A. plan includes not only specific objectives and steps for achieving DCS’s overall
objectives, but meaningful measures for determining whether these objectives are being attained.
While these measures will produce both data on individual children and aggregate data that will
assist DCS in evaluating the success of its new system, only portions of the data collection
system are in place. Thus, while there may be some data generated in Brian A. that would be
usctul to evaluate EPSDT issues here, and while there is quite a bit of Brian 4. data still to be
developed, the simple fact is that the State has produced virtually no data to show how the
outcomes for the individual children in the DCS and at-risk subclass are improving or aggregate
data demonstrating the efficacy of. or the problems with, the steps being taken to provide
appropriate treatment for these children. Without a plan and without data, it is unclear what the
State believes the monitors should be looking for. That is, it 1s unclear on what basis the State
concludes that it is in compliance with the Consent Decree, particularly when the Brian A.
monitors have noted that individual outcomes are not improving and, in addition, there are
indications that the problems identified in the John B. Consent Decree persist.

Third, the gravamen of the State’s failure to articulate an EPSDT plan with respect to the
subclass is nof simply that the monitors and this Court are at sea with regard to the basis for the

State’s claim that 1t is in compliance with the Consent Decree, but much more importantly that

task of DCS are not consistent with the Consent Decree or the common-sense means the State
has adopted for identifying, addressing and solving similar problems, as discusscd in the text
helow.
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those who are charged with responsibility for providing and coordinating services to meet the
complex needs of children in the subclass - administrators and case managers alike - do not know
what the rules are or how the picces of the system fit together,

Fourth, the PPR/Consent Decree Grid’s failure to set out plans, steps, actions and
measures addressed to the DCS and at-risk subclass is problematic because, the cfforts of DCS In
response to Brian A. notwithstanding, DCS cannot resolve the problems here on its own.” That
is. as the parties recognized in the Consent Decree, the complex physical and behavioral health
needs of children in the subclass often demand multiple services. These services, which the
parties recognized must be coordinated. are delivered not only by DCS, but also by other
agencies and private service providers. Thus, with respect to an important issue recognized by the
parties in the Consent Decree, the GOCCC. through the PPR/Consent Decree Grid, has said
nothing at all.

To summarize the impressions that frame the issues identified in this report: (1) the recent
actions of DCS under able, committed leadership promise significant futare benefits to the
subclass in the area of behavioral health which has been. and continues to be, a persistent
problem, for both children in custody and those at risk of entering custody; (2) DCS needs to take
steps to ensure that EPSDT issues set out in the Consent Decree are specifically considered and
addressed as part of the reforms it is implementing; (3) the State must clarify its role and
responsibility in supporting and supplementing the efforts of DCS with respect to the

coordination and oversight of agencies and private entities that provide services to children in the

? This conclusion is supported by a number of the parties’ agreements in the Consent
Decree. For some of these provisions, see note 8, above.

9
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subclass; (4) while the State has not achieved the screening levels set out in the Consent Decree,
unlike its response to other EPSDT obligations, the State has devised screening procedures,
practices, measures and data that refleet that the State is proceeding reasonably to achieve the
agreed levels; and (5) given substantial indications that the behavioral health needs of the
children in the DCS and at-risk subclass are #or being met and given where the DCS reforms
stand — most especially that the planned foundation for the system that the department envisions
is not in place, data collection is under development so that evaluations and measures are not yet
in place, and expressly stated EPSDT standards and measures are lacking — litigating issues
surrounding the DCS and at-risk subclass now would be premature,

In fact, given the ongoing efforts of DCS, litigating questions relating to the subclass here
would be wasteful and would divert DCS from an effort that demands and deserves its full
attention. To suggest that the parties in this case reach some kind of understanding or modus
vivendi on issues relating to the DCS and at-risk subclass may appear feckless in the face of the
parties” apparent deadlock. On the other hand, so much is being done in Brian A. that affects
and/or promises to benefit the subclass here that relatively few adjustments, accommodations or
agreements would have to be made to identify EPSDT issues. Moreover, to the extent that the
changes in Brian A. promise benefits that have not been tully evaluated, it makes no sense to
litigate issues relating to the subelass now. This conclusion is underscored by the fact that a
number of tests and measures adopted in Brian A. that are pertinent here have not even been
implemented. Thus, when, as here, system changes affecting the subclass have not been fully
implemented; when, as here, the efficacy of the changes that have been made has not been fully

evaluated; and when. as here, additional measures pertinent to evaluating both individual and

10
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systemic improvements have not yeteven been implemented, litigation aimed at questioning the
adequacy of the system would border on the absurd. Thus, the monitors urge the Court and the
parties to work diligently toward “understandings” that will enable them to take the DCS issue
off the table, at least for the present.

One final introductory note. This report does not identify every issue raised by the
Consent Decree. It does not completely describe DCS operations. Indeed, given the monitors’
limitations, the amount and complexity of the materials, the lack of plans, rules and the like, and
the complete lack of narrative descriptions about parts of the system much less how they are
supposed 1o work in concert, this report may actually include descriptions that are wrong. If so,
the crrors are unintended. Given the limitations that are largely a product of the above-described
circumstances, this report simply provides an overview, identifying the principal EPSDT issues.
To the extent this report appears to focus on the State. it is because the State is saddled with the
difficuit obligations here. Thus, if the identification of problems appears to assign blame, this 1s
largely a product of the limitations of language. The assumption of responsibility, not the
assignment of blame, should be and is the intended focus. Most importantly, this report 1s not
written with the view that the monitors have superior or better insights than the parties. Things
are exactly otherwise. However, the monitors do have the luxury of looking at all of this from a
relatively safe distance. From that perspective, it seems clear that, as to the DCS and at-risk
subclass, for the benefit of all concerned, most especially the children, the parties must reach an
accord of some kind.

Section II provides an overview of the principal paragraphs of the Consent Decree

directed to the subclass and the related procedural history — Section I1LA. describes the pertinent

11
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provisions of the Consent Decree and Section I1.B. describes the related procedural history.
Section 111 describes DCS and the at-risk subclass — Section 1L A. introduces and describes
Brian A.: Section I11.B describes the post-Brian A. operations of DCS as they relate to the issues
in this case: and Section IT1.C. describes the monitors’ impressions of operational issues in post-
Brian A. DCS as they relate to issues affecting the DCS and at-risk subclass. Section [V.
describes the issues relating to the subclass — Section [V A, sets out those matters that are not, or
should not be. at issue and Section TV. B. sets out matters at issue. Section V. concludes.
[I. DCS PROVISIONS OF CONSENT DECREE AND RELATED PROCEDURAL HISTORY
A. PRINCIPAL DCS PROVISIONS IN THE CONSENT DECREE

Atter 18 months of negotiation, plaintifts commenced this civil rights action pursuant to
42 U.S.C. § 1983; the Early Periodic Screening. Diagnosis and Treatment (EPSDT) provisions of
Medicaid, 42 U.S.C. §§ 1396a(a)(43) and 1396d( r); portions of the Adoption Assistance and
Child Welfare Act. 42 U.S.C. §§ 671(a)(16) and 675(1) and (5); and the due process guarantee of
the Fourteenth Amendment to the Constitution.'" The complaint alleged “systemic ~ failures to
screen properly Medicaid-cligible children, to diagnose them and to treat their physical and
behavioral health needs.'' and sought certification of a class of “all persons under age 21 who are
or will be enrolled as beneficiaries in TennCare.™* Along with the complaint, plaintifts filed a

proposed Consent Decree, which this Court approved on March 12, 1998, shortly after the action

" Consent Decree Briet for Medicaid-Based Early and Periodic Screening, Diagnosis and
Treatment Services (Doc, No. 2); Consent Decree, supra note 2, at 7, 915,

"Jd at 5,910 (emphasis added).

P ldoat2,91; 10-11, 15,
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commenced. "

This Court certified the above-described children as a Fed.R.Civ.P. 23(b)(2} class, along
with a subclass including “plaintiff class-members who are in the custody of the Department of
Children’s Services . . . or who have been identified . . . as being at risk of coming into DCS
custody.™™ As the Consent Decree shows, this subclass was necessary because the parties agreed
that children in the custody of the Department of Children’s Services often have more
“challenging medical and behavioral heatth needs” than members of the plaintiff class; the
difficult EPSDT-related problems of these children “are compounded by poor coordination of
TennCare services by the MCOs, BHOs and the state custodial agency. among which EPSDT
responsibilities are shared;™'® thesc problems are further exacerbated both by the changing
placements as well as by the children’s exits from DCS and their re-entries to the community;"’
and the proper medical treatment of this group implicates legal concerns in addition to those

raised by the plaintiff class.'"® The complex issues and challenges presented by the subclass

YoId.
" oId o at 10-11, €27.

BoJd at 11-12, $31. Although in the Consent Decree the State denies that it intended to,
or did, deny the plaintiffs’ EPSDT rights, id. at 6-7, Y14, as discussed in the text, the parties
agreed on the nature of the subclass and on a number of the causes of EPSDT problems the
children in the subclass experience.

1 Jd. at 5,911 11-12, 31 (“Special problems attend the coordination and delivery of
care for children in DCS custody™) (emphasis added).

Y ogdat 11-12, 931,

¥ oId. at 5, 9§11 (Title IV(E) of the Social Security Act (Adoption Assistance and Child
Weifarc Act, 42 U.S.C. § 621 et seq.)); 7,915 (42 U.S.C. §§ 671(a)(16) and 673(1), (5)); 14-15,
038 (same and due process guarantee of U.S. Const. Amend. XIV); 44-45, %4/ 85-83 (due process

-
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continue.

The differences between the plaintiff class and the subclass aside, the TennCare benefits
for the two are identical.”” Thus. with respect to both, the Consent Decree provides generally that
the State must conduct appropriate outreach; provide mandated screening; ensure proper
diagnosis and treatment; and coordinate the provision of services to the end of providing
appropriate treatment. To the extent that the Consent Decree provides different standards for
these classes or imposes different obligations on the State, the diffcrences arise out of the parties’
recognition and agreement that the DCS and at-risk subclass has “challenging medical and
behavioral health needs”” that are, in most respects, more difficult 1o address for the reasons set
out above.

1. Screening

The Consent Decree’s treatment of the classes differs in a number of ways, the first being
screening.”' Ior the plaintiff class, the State agreed to reach an adjusted periodic screening

percentage (APSP) of 80 percent by September 30, 2001, Generally, the APSP is determined

rights to be free from infliction of unnecessary harm, to personal safety in custodial care, and to
reasonably safe conditions of confinement, including freedom from unreasonable bodily
restraints).

¥ Consent Decree, supra note 2, at 4, 4/7.

P Id at 11-12,931.

! The required seven elements of a screen include: (1) comprehensive health (physical
and behavioral) and developmental history; (2) comprehensive unclothed physical examination;
(3) immunizations appropriate to age and health history; (4) laboratory tests appropriate to age
and health history: (5) health education; (6) hearing screen; and (7) vision screen. /d. at 25-26,
46,

= Id. at 28, 950.

14
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by multiplying the percentage of children who were screened of those who should have been,
multiplied by the percentage of children who received all seven required components of a
screen.” Thus, for example, if in a particular year 90 percent of the children in the plaintiff class
were screened and 90 percent of these children received all seven required screens, then the
APSP would be 81 percent (.9 x .9 = .81). The State meets its screening obligation by either
achieving the percentage in the Consent Decree or by showing that all children who did not
receive complete screens were subject to outreach efforts “reasonably calculated to ensure their
participation” and/or that the failure to reach the established screening percentage was due to
factors beyond the State’s control.** The 80 percent APSP for the plaintiff class is one of three
factors determining when the Conscnt Decree expires.”

As to screening for the DCS and at-risk subclass, the State agreed to screen 100 percent
of the children in DCS custody within 18 months of the entry of the order.”® Unlike the
provisions for the plaintiff class, the 100% rate does not mention the APSP, but requires
“complete screening,” presumably meaning that all children in DCS custody receive all screens,

including a dental screen.”” The 100 percent screening requirement for the subclass does not

5 Id, at 25-27, 1945-47.

* Id at 29, 951. The meaning of this paragraph is ambiguous and the above description
is not aimed at resolving it.

P Id. a1 34, €113,
 Jd at 29,952, At least with respect to EPSDT’s screening requirement, it appears that
the parties agreed that children in the DCS and at-risk subclass who were in the physical custody

of DCS could be screened much more easily than children in the plaintiff class.

" This said, viewing the subclass screening facts through the lens of the APSP would
seem to be a common sense way to evaluate where the State stands,

15
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contain an alternate means of substantial compliance, although, with respect to children not in
DCS’s physical custody, the State is permitted to explain why it did not screen such a child.
Finatly, unlike the screening requirements for the plaintiff class, the screening rate for the
subelass is not an express term governing lermination of the agreement.

2. Diagnosis and Treatment

Because TennCare benefits for the classes are identical,”® the Consent Decree’s provisions
regarding EPSDT requirements governing diagnosis and treatment for the two groups are largely
the same. viz. that “[t}he defendants shall ensure that . . . TennCare, the MCOs and DCS provide
all medically necessary EPSDT services . ... To that end, the state must implement
appropriate procedures for ensuring increasingly sophisticated levels of diagnosing physical,

" Once a problem has been properly diagnosed, the

behavioral and developmental problems.
State and each of the MCOQs serving it must have “a sufficient array of services and specialists to

mect the medical and behavioral health needs of class members,”" including “a comprehensive

* Consent Decree, supra note 2, at 4, 7.

* Id. at 30-31, 954. The question of the State’s power to define and determine what
services are “medically necessary” has been raised in Grier v. Goetz No. 3:79-3107 (M.D. Tenn.)
and is an issue here, because a number of treatment-related obligations in the Consent Decree are
tethered to “medical necessity.” Consent Decree, supra note 2, at 32, 955; 33, §36; 34, 160.
Because this legal question affects both the plaintiff and DCS and at-risk subclass, and because
there is a separate report on the Consent Decree’s treatment obligation, the medical necessity
issuc will not be further addressed other than to note the following. When DCS is the custodian
of a child, it stands in the shoes of a parent. Thus. DCS is responsible for the child’s well-being
and. as such, it may have an obligation to provide needed services for that child even though such
services are not medically necessary within the meaning of EPSDT.

* Consent Decree, supra note 2, at 30, ¥33.

I Id. at 34-35, 60(vi).
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